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(b) Alternative dispute resolution
(ADR). Before issuing a final deter-
mination in any dispute in which infor-
mal resolution has not been achieved,
the Contracting Officer shall suggest
that the other party consider the use of
voluntary consensual methods of dis-
pute resolution, such as mediation. The
DOE dispute resolution specialist is
available to provide assistance for such
disputes, as are trained mediators of
other federal agencies. ADR may be
used at any stage of a dispute.

(c) Final determination. Whenever a
dispute is not resolved informally or
through an alternative dispute resolu-
tion process, DOE shall mail (by cer-
tified mail) a brief written determina-
tion signed by a Contracting Officer,
setting forth DOE’s final disposition of
such dispute. Such determination shall
contain the following information:

(1) A summary of the dispute, includ-
ing a statement of the issues and of the
positions taken by DOE and the party
or parties to the dispute; and

(2) The factual, legal and, if appro-
priate, policy reasons for DOE’s dis-
position of the dispute.

(d) Right of appeal. Except as provided
in paragraph (f)(1) of this section, the
final determination under paragraph
(c) of this section may be appealed to
the cognizant Senior Procurement Ex-
ecutive (SPE) for either DOE or the
National Nuclear Security Administra-
tion (NNSA). The appeal must be re-
ceived by DOE within 90 days of the re-
ceipt of the final determination. The
mailing address for the DOE SPE is Of-
fice of Acquisition and Project Man-
agement, 1000 Independence Ave., SW.,
Washington, DC 20585. The mailing ad-
dress for the NNSA SPE is Office of Ac-
quisition Management, National Nu-
clear Security Administration (NNSA),
1000 Independence Ave. SW., Wash-
ington, DC 20585.

(e) Effect of appeal. The filing of an
appeal with the SPE shall not stay any
determination or action taken by DOE
which is the subject of the appeal. Con-
sistent with its obligation to protect
the interests of the Federal Govern-
ment, DOE may take such authorized
actions as may be necessary to pre-
serve the status quo pending decision
by the SPE, or to preserve its ability
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to provide relief in the event the SPE
decides in favor of the appellant.

(f) Review on appeal. (1) The SPE
shall have no jurisdiction to review:

(i) Any preaward dispute (except as
provided in paragraph (f)(2)(ii) of this
section), including use of any special
restrictive condition pursuant to 2 CFR
200.207 Specific Conditions;

(ii) DOE denial of a request for an Ex-
ception under 2 CFR 200.102;

(iii) DOE denial of a request for a
budget revision or other change in the
approved project under 2 CFR 200.308 or
200.403 or under another term or condi-
tion of the award;

(iv) Any DOE action authorized
under 2 CFR 200.338, Remedies for Non-
compliance, or such actions authorized
by program rule;

(v) Any DOE decision about an action
requiring prior DOE approval under 2
CFR 200.324 or under another term or
condition of the award;

(2) In addition to any right of appeal
established by program rule, or by the
terms and conditions (not inconsistent
with paragraph (f)(1) of this section) of
an award, the SPE shall have jurisdic-
tion to review:

(i) A DOE determination that the re-
cipient has failed to comply with the
applicable requirements of this part,
the program statute or rules, or other
terms and conditions of the award;

(ii) A DOE decision not to make a
continuation award based on any of the
determinations described in paragraph
(£)(2)(Q) of this section;

(iii) Termination of an award, in
whole or in part, by DOE under 2 CFR
200.339 (a)(1)—(2);

(iv) A DOE determination that an
award is void or invalid;

(v) The application by DOE of an in-
direct cost rate; and

(vi) DOE disallowance of costs.

(3) In reviewing disputes authorized
under paragraph (f)(2) of this section,
the SPE shall be bound by the applica-
ble law, statutes, and rules, including
the requirements of this part, and by
the terms and conditions of the award.

(4) The decision of the SPE shall be
the final decision of DOE.

§910.130 Cost sharing (EPACT).

In addition to the requirements of 2
CFR 200.306 the following requirements
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apply to research, development, dem-
onstration and commercial application
activities:

(a) Cost sharing is required for most
financial assistance awards for re-
search, development, demonstration
and commercial applications activities
initiated after the enactment of the
Energy Policy Act of 2005 on August 8,
2005. This requirement does not apply
to:

(1) An award under the small busi-
ness innovation research program
(SBIR) or the small business tech-
nology transfer program (STTR); or

(2) A program with cost sharing re-
quirements defined by other than Sec-
tion 988 of the Energy Policy Act of
2005 including other sections of the 2005
Act and the Energy Policy Act of 1992.

(b) A cost share of at least 20 percent
of the cost of the activity is required
for research and development except
where:

(1) A research or development activ-
ity of a basic or fundamental nature
has been excluded by an appropriate of-
ficer of DOE, generally an Under Sec-
retary; or

(2) The Secretary has determined it
is necessary and appropriate to reduce
or eliminate the cost sharing require-
ment for a research and development
activity of an applied nature.

(c) A cost share of at least 50 percent
of the cost of a demonstration or com-
mercial application activity is required
unless the Secretary has determined it
is necessary and appropriate to reduce
the cost sharing requirements, taking
into consideration any technological
risk relating to the activity.

(d) Cost share shall be provided by
non-Federal funds unless otherwise au-
thorized by statute. In calculating the
amount of the non-Federal contribu-
tion:

(1) Base the non-Federal contribution
on total project costs, including the
cost of work where funds are provided
directly to a partner, consortium mem-
ber or subrecipient, such as a Federally
Funded Research and Development
Center;

(2) Include the following costs as al-
lowable in accordance with the applica-
ble cost principles:

(i) Cash;

(ii) Personnel costs;

2 CFR Ch. IX (1-1-16 Edition)

(iii) The value of a service, other re-
source, or third party in-kind contribu-
tion determined in accordance with
Subpart E—Cost Principles—of 2 CFR
part 200. For recipients that are for-
profit organizations as defined by 2
CFR 910.122, the Cost Principles which
apply are contained in 48 CFR 31.2. See
§910.352 for further information;

(iv) Indirect costs or facilities and
administrative costs; and/or

(v) Any funds received under the
power program of the Tennessee Valley
Authority (except to the extent that
such funds are made available under an
annual appropriation Act);

(3) Exclude the following costs:

(i) Revenues or royalties from the
prospective operation of an activity be-
yond the time considered in the award;

(ii) Proceeds from the prospective
sale of an asset of an activity; or

(iii) Other appropriated Federal
funds.

(iv) Repayment of the Federal share
of a cost-shared activity under Section
988 of the Energy Policy Act of 2005
shall not be a condition of the award.

(e) For purposes of this section, the
following definitions are applicable:

Demonstration means a project de-
signed to determine the technical fea-
sibility and economic potential of a
technology on either a pilot or proto-
type scale.

Development
200.87.

Research is also defined in 2 CFR
200.87.

is defined in 2 CFR

§910.132 Research misconduct.

(a) A recipient is responsible for
maintaining the integrity of research
of any kind under an award from DOE
including the prevention, detection,
and remediation of research mis-
conduct, and the conduct of inquiries,
investigations, and adjudication of al-
legations of research misconduct in ac-
cordance with the requirements of this
section.

(b) For purposes of this section, the
following definitions are applicable:

Adjudication means a formal review
of a record of investigation of alleged
research misconduct to determine
whether and what corrective actions
and sanctions should be taken.
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